ITEM ITEM
Standards Committee 22 July 2008
PROCEDURE AND CRITERIA FOR ASSESSMENT OF COMPLAINTS

Report of Monitoring Officer

Statutory Powers: Local Government and Public Involvement in Health Act 2007
Financial Implications:  There are no financial implications in this report

Purpose

This report is to offer for adoption by the Standards Committee procedures for the
handling of complaints against members of the District and Parish and Town
Councils in the South Hams, and criteria against which the Assessment and Review
sub-committees can assess such complaints.

The report is connected with CP5: an accessible council, “Working with others to
improve access to key services”.

RECOMMENDATIONS

That the Committee RESOLVES that the procedures and
criteria contained in the report and its appendix b e adopted
and implemented forthwith.

The Issues

1. As members are aware, since 8" May 2008 this Council has been responsible
for dealing with complaints made against members of this Council and parish
and town councils in its area.

2. Complaints must first be considered by the Assessment Sub-Committee of
this Committee, but that Committee must be placed in a position to deal fairly
and equably with each complaint. The Government has made Regulations
(the Standards Committee Regulations 2008) and the Standards Board for
England has published Guidance entitled “Local Assessment of Complaints”
(recently revised and updated), all containing requirements and
recommendations for local authorities to follow.

3. This Council has already agreed (min. 20.08 refers) to the proposition that
there be a measure of joint working with Teignbridge District and West Devon
Borough Councils, and the procedures and criteria for assessment attached in
the Appendix to this report are substantially the same as are being offered to
the Standards Committees of those Councils.

4. The procedures and criteria in the Appendix adhere to both the Regulations
and the Guidance.

5. The document in the appendix is a draft in the sense that some editing is still
required, for example to tie in the related paragraphs and cross-reference
where necessary. Where the work “link” appears in the document there will
be a web link to relevant associated documents from the Council’s web-site.



6. Members have received training in the conduct of assessment of complaints
(on 12™ June 2008), and conducted an exercise preparatory to the formal
training at their last meeting on 28™ May. The first group of complaints will be
submitted to the Assessment Sub-Committee following this meeting of this
Committee. It is essential that this Committee agrees procedures and criteria
to inform the Sub-Committee’s deliberations. The Monitoring Officer intends
that when adopted, the procedures and criteria will be posted on the Council’s
website for the guidance of would-be complainants and councillors alike.

Risk Assessment

7. The following are the significant risks and opportunities identified:

Opportunity

Issues / Obstacles

Benefits

There is an opportunity for
this council to align its
procedures for complaints
handling with those of the
neighbouring councils with
which we shall be working
in partnership.

Failure to establish set
procedures and criteria for
assessment may lead to
ill-informed, inconsistent
and arbitrary decision
making which is poor
practice in any case but
wholly inappropriate in the
case of complaints
handling where fairness,
objectivity, clarity and
transparency are vital.

These procedures and
criteria were drafted with the
assistance not only of the
Monitoring Officers in
Teignbridge and West
Devon but also of Graham
Rowe, who trained members
in the new processes. They
will be kept under review
especially in the early stages
but it is intended that the
required transparency of
dealing will be achieved if
they are adopted.

Conclusion

8. Members are invited to consider the procedures and criteria offered for
adoption and satisfy themselves that the requirements of fairness, objectivity,
clarity and transparency have been applied.

Delyth Jenkins Evans
Monitoring Officer

Background Documents:

Council minutes, 8" May 2008 (min 20/08)
The Standards Committee Regulations 2008
Guidance published by the Standards Board for England entitled “Local Assessment

of Complaints” (2008)

Standards Committee
22" July 2008
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Definitions

Term

Meaning

Assessment Sub-committee

The subcommittee set up by the
Standards Committee to deal with the
initial assessment of complaints of
misconduct (or the Assessment Sub-
committee of West Devon Borough
Council or Teignbridge District
Council)

Committee Officer

The officer responsible for supporting
the Standards Committee

Code of Conduct

The South Hams District Council
Code or the relevant Parish Council
Code of Conduct

Complainant The person who has made the
complaint to the Standards
Committee about the Councillor

Council South Hams District Council

Councillor The Councillor against whom the

complaint has been made

Hearing Sub-committee

The subcommittee set up by the
Standards Committee for receiving
reports and conducting determination
hearings into allegations of
misconduct (or the Hearing Sub-
committee of West Devon Borough
Council or Teignbridge District
Council)

Monitoring Officer

The officer appointed by the Council
under s. 5 of the Local Government
and Housing Act 1989 or her
nominated representative or persons
appointed on her behalf

Officer

An employee of the Council

Partner authorities

West Devon Borough Council and
Teignbridge District Council

Regulations

The Standards Committee (England)
Regulations 2008 (SI 1085)

Review Sub-committee

The subcommittee set up by the
Standards Committee to deal with the
review of initial assessments of
complaints  (or the Review Sub-
committee of West Devon Borough
Council or Teignbridge District
Council)

Standards Board

The Standards Board for England
which is the national body for
promoting and overseeing ethical
governance and for giving advice.

Standards Board Guidance

Local Assessment of Complaints
2008 (unless otherwise stated)




Standards Committee

The Council's Standards Committee

Within X working days

These are the targets that the Council
has set itself in order to deal with
matters and which it will use all
reasonable endeavours to meet




Introduction

All councillors (including district and parish & town councillors), are bound by a strict
Code of Conduct. This Code governs their general behaviour, setting out things
councillors must and must not do while acting in their official capacity. It also
includes rules about registering and declaring interests, gifts and hospitality, and
explains what councillors must do when potential conflicts of interest arise at
meetings.

The national body overseeing the ethical conduct of councillors is the Standards
Board for England. At local level, this task falls to local authority standards
committees. These committees are made up of elected councillors, parish
representatives and independent persons appointed from the local community.

In May 2008, local standards committees became responsible for receiving and
assessing complaints made about councillors’ conduct. Previously, this was carried
out by the Standards Board. Local committees now have to examine each complaint
they receive and decide what action to take, if any. Action can take a wide range of
forms, including asking the councillor to attend training, arranging mediation between
the councillor and complainant, or ordering an in-depth investigation.

This document sets out the procedure to be followed by South Hams District
Council’'s Standards Committee in carrying out this “Local Assessment” function.
The procedure, based on legislation and national guidance, will be kept under
regular review.

South Hams’ Standards Committee is committed to promoting and maintaining the
highest standards of conduct. In relation to our new local assessment role, we make
the following commitments, both to the general public and local councillors:

* We will judge each complaint fairly and on its merits;

* We will seek to ensure consistency in our judgements;

*  We will deal with complaints in a timely way, communicating effectively with
complainants and the councillors, and other relevant parties;

* We will review our procedures regularly in accordance with best practice.

Michael Winterton
Independent Chairman, South Hams District Council’s Standards Committee
June 2008



Local Assessment Procedures
Context

As from 8™ May 2008, all allegations that a councillor has breached the Code of
Conduct must be made to the local Standards Committee.

In relation to allegations of misconduct, the local Standards Committee is
responsible for:

e Assessing allegations of misconduct to decide whether or not to refer the
complaint for investigation or other action

e Reviewing an initial decision not to refer for investigation, if the complainant so
requests

* Receiving reports and conducting a Hearing following an investigation to
determine whether the Code has been broken, and if so to consider what, if any,
sanctions should be imposed.

When does this procedure apply and what does it cov er?

This procedure applies to all complaints about councillor misconduct relating to
South Hams District councillors and councillors belonging to the parish and town
councils within the District of the South Hams.

The procedure applies to the initial assessment of complaints of councillor
misconduct within the District of the South Hams and any review of that initial
decision (where it has been decided that no action be taken).

Please refer to the Council’'s associated procedures on:
* Monitoring Officer investigations
» Standards Committee Determinations

The Assessment Sub-committee can only deal with complaints about the behaviour
of a Councillor. It will not deal with complaints about things that are not covered by
the Members’ Code of Conduct.

If a Complainant wants to complain about:

» adecision or action of the Council or one of its committees

» aservice provided by the Council

» council officers

then the Council’'s Corporate Complaints system should be followed.

Thereareanumber of waysyou can make your complaint
+ You can write to us South Hams District Councilll&on
House, Plymouth Road, Totnes, TQ9 5NE

« You can come into the Council’s reception and catgph
form

+ You can telephone us: 01823 861234
+ You can email us: complaints@southhams.gov.uk
+ You can download the complaints form




It is important to note that not every complaint that does fall within the jurisdiction of
the Standards Committee will be referred for investigation or other action. The
Assessment Sub-committee will decide whether this is appropriate, based on referral
criteria. Please refer to the section on Assessment Criteria below.

Responsibilities

In accordance with the Regulations, the South Hams Standards Committee has set
up the following subcommittees:

* The Assessment Sub-committee  which deals with the initial assessment of a
complaint received by the Standards Committee;

* The Review Sub-committee (made up of different members to the Assessment
Sub-committee) which will deal with a request from the Complainant for a review
of the initial decision (when the Assessment Sub-committee has decided that no
action should be taken)

The purpose of an assessment decision (or review) is to simply decide whether any
action should be taken on the complaint. The Assessment and Review Sub-
committees make no findings of fact.

We have chosen not to set up a Hearing Sub-committee for the time being. The
reasons are that we wish the members of the Standards Committee to acquire the
widest breadth of experience in dealing with complaints at this early stage and
therefore to involve all of them in doing so. Thus the full Standards Committee will
continue to receive investigators’ reports and determine whether the Code has been
broken, and if so to consider what, if any, sanctions should be imposed.

Joint Working with our partner authorities

The Council is working towards shared working arrangements with West Devon
Borough Council and Teignbridge District Council, and under the Local Government
Act 1972 we have entered into reciprocal arrangements with our partner authorities
in relation to some of the Standards Committee’s functions. This is in order to:

* ensure impatrtiality where there are conflicts of interest
» deal effectively with councillor availability issues
* be more cost effective.

This means that the Initial Assessment, Review and/or the Hearing stage of the
process might be carried out by one of the partner authorities’ equivalent
committees. It might also mean that some of the members of the partner authorities
sit on this Council’s sub-committees for certain matters or certain stages of some
matters and vice versa. For example, South Hams’ Assessment Sub-committee may
carry out the initial assessment of a complaint and if it decided that no action be
taken, any review of that decision might be undertaken by the Review Sub-
committee of one of the partner authorities.

Legislation and Guidance




The Standards Committee (England) Regulations 2008 (SI 1085) set out the
framework for the operation of a locally based system for the assessment, referral,
investigation and hearing of complaints of councillor misconduct.

In setting up this procedure due regard has been had to the Standards Board
Guidance “Local Assessment of Complaints”.

Other relevant Legislation and guidance

* Local Government Act 1972

* Local Government Act 2000

* Local Government and Public Involvement in Health Act 2007

» Standards Committee (England) Regulations 2008

» Standards Board Guidance - Local Assessment of Complaints

» Standards Board Guidance - Role and Make-up of Standards Committees
» Standards Board Code of Conduct Guidance for Members 2007

Link to Regs/guidance



How to complain

If anyone wishes to complain about the conduct of a South Hams District Councillor,
or a South Hams parish or town councillor, s/he must complain in writing to:

The Standards Committee

C/o the Monitoring Officer

South Hams District Council, Follaton House, Plymouth Road, Totnes, Devon, TQ9
SNE

Email: monitoringofficer@southhams.gov.uk

Fax: 01803 861477

There is a Code of Conduct Complaint Form  available on the Council’'s website
and paper copies are available from the Monitoring Officer. There are notes to help
Complainants on the Complaint Form and in the additional notes accompanying the
Form (link). Complainants will be encouraged to use the form to ensure that the
Assessment Sub-Committee has access to all the relevant information and can deal
with the complaint at the first meeting.

Help

Although the complaint needs to be in writing, we can make reasonable adjustments
to assist Complainants who have a disability that prevents them from making a
complaint in writing. We can also help if English is not their first language.

If you need any support in completing the Complaint Form, please let us know as
soon as possible. Similarly, if you have difficulties with understanding this Procedure,
please let us know and we can help you.



Receipt of complaints

All complaints should be directed to the Standards Committee care of the Monitoring

Officer (see “How to Complain” above).

The Monitoring Officer  will:

» write to the Complainant to acknowledge receipt of the complaint within 5 working

days of its receipt.

» tell the Councillor within 5 working days that a complaint has been made against

him/her (unless confidentiality is requested by Complainant - see below).

 Add the complaint to the database of complaints using the reference system
agreed by the partner authorities: Authority case number/date (DDMMYY). For

example: SHDC/01/010108.

The Committee Officer

complaint in order for it to decide whether or not any action should be taken.

The Notification letter to the Complainant will:

Acknowledge receipt of the complaint

Give the name and details of a contact person within the Council

Indicate the relevant paragraphs of the Code which the Monitoring
Officer considers may have been breached

Give the date of the Assessment Sub-committee (if known).

The Notification letter to the Councillor will:

Say that a complaint has been received

Give the name of the Complainant (unless confidentiality requested —
see paragraph x below)

Include the relevant paragraphs of the Code which the Monitoring
Officer considers may have been breached

Give the date of the Assessment Sub-committee (if known).

Please Note: the notification letter to the Councillor will not_include a written
summary of the complaint. This can only be provided after the Assessment
Sub-committee has met to consider the complaint.

will arrange for a meeting of the Assessment Sub-
committee to be held within 20 working days of the date of the receipt of the




Pre-assessment of complaints

Pre-assessment inquires

The Monitoring Officer may carry out any pre-assessment inquiries that she thinks
might be necessary to help the Assessment Sub-committee at its meeting.

The Monitoring Officer will not make any enquiries that could amount to
investigation, or ought properly be carried out at the investigation stage. Only easily
obtainable, factual information (and not opinion) will be sought at the Pre-
assessment stage of this procedure.

The Monitoring Officer may contact the Complainant for clarification of the complaint
if it is not clear.

The Monitoring Officer may carry out pre-assessment inquiries such as:

« A copy of the Councillor's Declaration of Acceptance of
Office/Undertaking to observe the Code

* Minutes of relevant meetings

« A copy of the Register of Interest

* Information from Companies House/Land Registry

e Other easily obtainable documents




Assessment of Complaints by the Assessment Sub-comm ittee

Assessment Sub-committee meeting

The Assessment Sub-committee will meet to decide whether or not any action or

investigation should be taken on the complaint.

The Assessment Sub-committee’s meeting will not be open to the public. (See

section x below)

Assessment Timescales:

The Assessment Sub-committee will aim to meet within 20 working days of
receipt of the complaint to decide whether to take any further action.

The Assessment Sub-committee will issue its decision within five working
days of its meeting.

Monitoring Officer Summary/report

The Monitoring Officer will prepare a short summary/report of the complaint for the
Assessment Sub-committee to consider. The report will be factual only and will not
include anything to improperly influence the Assessment Sub-committee or the

decision it will make.

The following will be included in the Summary of the Complaint:

Whether the complaint is within the remit of the Code

The paragraphs of the Code that the complaint might relate to

A summary of the key aspects of the complaint (if lengthy or complex)

Any further information gathered at the pre-assessment stage that will help

the Assessment Sub-committee with its decision such as:

« A copy of the Councillor's Declaration of Acceptance of
office/lundertaking to observe the Code

* Minutes of relevant meetings

» A copy of the Register of Interest

* Information from Companies House/land registry

Other easily obtainable information/documents

Initial tests

Before the Assessment Sub-committee begins to assess the complaint, it will ensure

that the complaint meets the following initial tests:



Initial tests before assessing the complaint

e Is it a complaint against a councillor who is a member of South Hams
District Council or a parish or town councillor within the District of the
South Hams? **

* Was the Councillor in office at the time of the alleged conduct?

* Was the Code of Conduct in force at the time of the alleged conduct?

* Would the complaint (if proved) be a breach of the Code under which the
Councillor was operating at the time of the alleged misconduct?

** For dual-hatted councillors see paragraph x below)

If the complaint fails one or more of these tests it cannot be investigated as a breach
of the Code of Conduct. The Complainant will be informed that no further action will
be taken in respect of the complaint.

Assessment

If the Assessment Sub-committee considers that the initial tests have been satisfied,
it will then decide what action needs to be taken in relation to the complaint. Each
complaint will be considered on its merits and according to its facts and in
accordance with the assessment criteria.

Decisions that the Assessment Sub-committee can mak e

The Assessment Sub-committee will make one of the f  ollowing
decisions:

* Complaint referred to the Monitoring Officer for investigation

« Complaint referred to the Standards Board for investigation (for
complex/serious cases)

* Complaint referred to the Monitoring Officer for other action (see table
below for possible options for “other action”).

* No further action to be taken in respect of the complaint.

Referral for investigation

The Assessment Sub-committee may decide that the complaint should be referred
for investigation. In most cases, the matter will be dealt with locally. However,
sometimes there will be issues in a particular case, or public interest considerations
which make it difficult for the Committee to deal with the case fairly and speedily. In
such cases the Assessment Sub-committee may wish to refer the complaint to the
Standards Board to be investigated by an ethical standards officer. Please see the
criteria below.



Referral for other action

It may not be in the interests of good governance to carry out an investigation into
allegations of misconduct and the Assessment Sub-committee may decide that
action other than investigation is more appropriate. If so, the Assessment Sub-
committee can refer the matter to the Monitoring Officer to carry this out. The
Assessment Sub-committee must consult the Monitoring Officer before reaching a
decision to take “other action”.

The decision to take other action is an alternative to a referral for investigation, and
the purpose of other action is not to find out whether the Councillor has breached the
Code. In such cases, the Monitoring Officer will make it clear to the parties involved
that no conclusion has been reached on whether the Councillor failed to breach the
Code of Conduct.

In the interest of fairness, if “other action” is decided on, then the complaint cannot
be referred back to the Standards Committee if the alternative action is perceived to
have failed. If further concerns are raised, they will need to be reported as a new
complaint.

The following are examples of alternatives to investigation:

Other action alternatives

* Arranging for the Councillor to have training

* Arranging for the Councillor and Complainant to engage in mediation or
conciliation

 Recommending changes to the procedures of the Councillor’'s council, if
these have caused or contributed to the complaint

* Arranging mediation or an apology

No Further Action
The Assessment Sub-committee cannot take any further action if the complaint does
not disclose a potential breach of the Code.



Assessment criteria

The Criteria for assessment will be developed over time in the light of experience
and local circumstances, together with guidance and best practice from the
Standards Board. (See paragraph x for review of procedure provisions).

The following are the current criteria against which the Assessment Sub-committee
will assess all new complaints and decide what action (if any) to take. The criteria will
be applied to ensure consistency in the way that the Assessment Sub-committee
handles complaints.

Assessment Criteria

General

» Has the Complainant submitted enough information to satisfy the
Assessment Sub-committee that the complaint should be referred for
investigation or other action?

* Is the complaint about a councillor who is no longer a member of the
Council (or parish/town council) but is a member of another authority? If
so, does the Committee wish the Monitoring Officer to refer the complaint
to the other authority?

» Has the complaint already been the subject of an investigation or other
action relating to the Code, or the subject of an investigation by other
regulatory authorities?

* Is the complaint about something that happened so long ago that there
would be little benefit in taking action now?

» |s the complaint too trivial to warrant further action?

» Does the complaint appear to be malicious, politically motivated or tit-for-
tat?**

** See paragraphs x below for vexatious complaints.

Referral to the Monitoring Officer for investigatio n

Complaints alleging serious misconduct, which might include the following:

» Failure to treat others with respect, especially if this is repeated or
sustained

» Conduct that might cause the authority significantly to breach any equality
laws

* Bullying, especially if this is repeated or sustained

* Intimidation of anyone involved in a standards investigation

» Disclosure of confidential information, except in the circumstances
permitted by the Code

* Preventing anyone obtaining information they are entitled to in law

e Conduct that would bring the office of councillor or the Council into
disrepute, especially if such conduct is deliberate, dishonest or duplicitous

» Improper use of position, especially if this is deliberate




* Improper use of the Council’s resources

» A failure to declare a prejudicial interest and take the appropriate action in
relation to that interest

* Arepeated failure to declare a personal interest

» Afailure to register a significant item on the register of interests

» Arepeated failure to register items on the register of interests

» Afailure to register and disclose a significant gift or item of hospitality

* Arepeated failure to register and disclose gifts and hospitality

Referral to the Standards Board for investigation

The Assessment Sub-committee may consider referring a complaint to the
Standards Board in the following circumstances:

» Status of Councillor

Does the Assessment Sub-committee believe that the status of the Councillor
would make it difficult for it to deal with the complaint (e.g. Leader, senior
councillor or member of the Standards Committee)?

» Status of Complainant
Does the Assessment Sub-committee believe that the status of the
Complainant would make it difficult for it to deal with the complaint (e.g. senior
councillor, chief officer)?

» Conflict of interest: Standards Committee ***

Does the Assessment Sub-committee believe that there is a potential conflict
of interest of so many members of the Standards Committee that it could not
properly monitor the investigation?

» Conflict of interest: officers

Does the Assessment Sub-committee believe that there is a potential conflict
of interest of the Monitoring Officer or other officers and that suitable
alternative arrangements cannot be put in place to address the conflict?

*** See paragraphs xx below for conflict of interest

o Complexity
Is the case so serious or complex or involves so many councillors, that it
cannot be handled locally?

» Evidence issue
Will the complaint require substantial amounts of evidence to be gathered
beyond that available from the Council’s documents?

* Governance
Is there a governance problem in the Council or its Standards Committee?

* Bullying
Does the complaint relate to long-term or systemic councillor/officer bullying
which could be more effectively investigated by someone outside the
authority?

* Legal issues
Does the complaint raise significant or unresolved legal issues on which a




national ruling would be helpful?

* Public perception

Might the public reasonably perceive the Council to have a prejudicial interest
in the outcome of the complaint (e.g. if the Council could be judicially
reviewed if the complaint was upheld)?

» Exceptional circumstances

Are there exceptional circumstances which would prevent the investigation
being carried out competently, fairly and in a reasonable period of time, or
meaning that it would be unreasonable for local provision to be made for an
investigation?

Referral for other action — criteria

The Assessment Sub-committee may consider referring a complaint for other
action in the following circumstances:

* Resolving the issue

Is the Assessment Sub-committee satisfied that taking other action provides
the best opportunity to resolve the issue, prevent any similar issues arising in
the future and promote good governance?

» Less serious complaints

Does the Assessment Sub-committee consider that the complaints, if proven,
may represent a less serious breach of the Code than those that ought to be
referred for local investigation?

» Councillor understanding
Does the Assessment Sub-committee believe that the Councillor appears to
have a poor understanding of the Code and other relevant procedures?

* Relationship issues at the Council

Does the Assessment Sub-committee believe that the Councillor’'s authority is
suffering from widespread breakdown in relationships and trust where a
course of action other than investigation may be more appropriate?

» Complaints where the costs of investigation cannot be justified in the
public interest

Does the Assessment Sub-committee believe that, having regard to the

nature of the complaint and the level of its potential seriousness, the public

interest in conducting an investigation does not justify the costs of such an

investigation?

» Complaints where independent evidence is likely to be difficult or
impossible to obtain

Does the Assessment Sub-committee believe that an investigation is unlikely
to be able to establish independent evidence on the complaint (or that the
cost of obtaining such evidence could not be justified in the public interest)?
This might apply where documentary or witness evidence on the complaint is
likely to be extremely limited (for example, where the only withesses are the
Complainant and the Councillor).




No Action to be taken in respect of the complaint

The Assessment Sub-committee must decide that no action should be taken
where the complaint does not disclose any potential breach of the Code
because:

There is insufficient information — the Complainant has not submitted
enough information to allow the Assessment Sub-committee to make a
decision

Action has already been taken on the matter, and the Assessment Sub-
committee believes that little or nothing can be gained from pursuing it
further

The conduct complained of happened so long ago that there would be little
benefit in pursuing it

The complaint discloses a minor technical breach

The complaint is malicious, politically or tit-for-tat and the complaint is not
sufficiently serious**

The Complaint is covered by the Council’'s vexatious complaints procedure
and the complaint is not sufficiently serious**

The Councillor has provided a satisfactory remedy to the complaint

It is an anonymous complaint (unless exceptionally serious)

See paragraph x for malicious or vexatious complaints




Other issues relating to complaints

Withdrawal of complaints

There may be occasions where the Complainant asks to withdraw his/her complaint
prior to the Assessment Sub-committee’s consideration of the matter.

In such cases, the Assessment Sub-committee will decide whether to grant the
request. The Assessment Sub-committee will take the following into account when
making its decision:

» Does the public interest in taking some action on the complaint outweigh
the Complainant’s wish to withdraw it?

» Can the complaint be investigated without the Complainant’s participation?

» Is there an identifiable underlying reason for the request to withdraw the
complaint?

Multiple complaints

Several complaints may be received from different complainants on the same matter
and these may be considered by the Assessment Sub-committee at the same time.
However, the Assessment Sub-committee must still make a separate decision on
each individual complaint.

Repetitive and vexatious complaints

If it receives repetitious or vexatious complaints, the Assessment Sub-committee will
still reach a decision on each individual complaint that is received in relation to the
Code.

If the Assessment Sub-committee has already dealt with the same complaint by the
same person, and the Monitoring Officer does not believe that there is any new
evidence, then a complaint does not need to be considered and the Complainant will
be so informed.

Anonymous complaints

Anonymous complaints will only be referred for investigation (or other action) if the
complaint includes documentary or other evidence showing an exceptionally serious
or significant matter, and investigation is possible despite the anonymity.




Notification of Assessment Decisions

The Assessment Sub-committee’s decision will be set out in a Decision Notice .
Within five working days of the decision being made, the Monitoring Officer will
send the Assessment Sub-committee’s Decision Notice to the relevant parties,
including:

* the Complainant

» the Councillor

» Parish/town clerk (if relevant)

» The Standards Board (where referred for investigation by the Standards Board)

Referral for other action

The Monitoring Officer will write to the relevant parties with a Decision Notice
explaining:

« What is being proposed
« Why the action is being proposed
» Why the Councillor should co-operate
« What the Standards Committee hopes to achieve by the action
* That the complaint cannot be referred back to the Standards Committee
(see paragraph x above)
e That the Councillor needs to confirm in writing that s/he will co-
operate with the action to be taken.

Referral for investigation

The Monitoring Officer will write to the relevant parties with a Decision Notice which
will:

* Summarise the complaint ***

* Say that the matter has been referred for local investigation by the
Monitoring Officer

* Give reasons for the decision

***|n certain circumstances a summary of the complaint does not have to be given
(please see x below).

Referral to Standards Board

The Monitoring Officer will write to the relevant parties with a Decision Notice which
will:

* Summarise the complaint ***
e Say that the matter has been referred to the Standards Board for
investigation




* Give Reasons for the decision |

***|n certain circumstances a summary of the complaint does not have to be given
(Please see x below).

The Standards Board will normally advise the Standards Committee within ten
working days of referral, of its decision.

The Standards Board can decide:

* To investigate the complaint

» Refer the complaint back to the Standards Committee together with reasons
* Take no further action

If the complaint is referred back, the Assessment Sub-committee must decide
(normally within 20 working days ) what action should be taken next i.e.

» To take no further action

» Refer the matter for local investigation

» Take some other action

No action to be taken

The Monitoring Officer will write to the relevant parties with a Decision Notice which
will:

* Summarise the complaint

» Explain that no action is to be taken

* Give Reasons for the decision

* Explain that the Assessment Sub-committee cannot take any further action
as the complaint does not disclose a potential breach of the Code.

» Advise the Complainant that s/he has a right to ask for a Review of the
decision of “no action” to be taken.

* Advise the Complainant that s/he must ask in writing that the Standards
Committee reviews its decision within 30 working days of receipt of the
Decision Notice.

Summary of the Complaint

The Assessment Sub-committee will normally give a summary of the complaint in its
Decision Notice. After it has made its decision, the Assessment Sub-committee will
normally give the Councillor a summary of the complaint, but it need not if it decides
that doing so would be against the public interest or would prejudice any future
investigation. The Assessment Sub-committee can withhold the summary entirely or
give limited information to the Councillor. In deciding whether the summary should
be disclosed to the Councillor, the Assessment Sub-committee should take advice
from the Monitoring Officer. A decision to withhold the summary must be kept under
review as circumstances change.

Examples of criteria where it will not be in the public interest, or would
prejudice any future investigation, if the Assessment Sub-committee gave a
summary of the complaint:




» The Assessment Sub-committee believes that it is likely that the Councillor
will intimidate the complainant or withesses

 The Assessment Sub-committee believes that early disclosure of the
complaint may lead to evidence being compromised or destroyed.

Confidentiality

As a matter of fairness and in the interests of natural justice, a councillor will
normally be told as soon as possible that a complaint has been made and by whom.

However, the Complainant may ask for his/her identity to be withheld. Such requests
will only be granted in exceptional circumstances and at the discretion of the
Assessment Sub-committee. The Assessment Sub-committee will consider the
request for confidentially alongside the complaint itself.

The following criteria will be taken into account by the Assessment Sub-
committee when considering requests for confidentiality:

* The Complainant has reasonable grounds for believing that s/he will be at
a risk of physical harm or other abuse if his/her identity is disclosed

* The Complainant is an officer who works closely with the Councillor and
they are afraid of the consequences to their employment or losing their job
if their identity is disclosed (please also see the Council’s Whistle-blowing
Policy)

 The Complainant suffers from serious health condition and there are
medical risks associated with his/her identity being disclosed. In such
circumstances the Standards Committee may wish to request medical
evidence.

The Assessment Sub-committee needs to consider whether it is possible to
investigate the matter without revealing the Complainant’s identity.

Where is not possible to pursue the complaint without revealing the identity of the
Complainant (e.g. allegations of bullying) or where the Assessment Sub-committee
decides to refuse the requests for confidentiality, the Complainant will be asked if
they wish to withdraw the complaint or to pursue it without anonymity.

In some circumstances the public interest in proceeding with an investigation may
outweigh the Complainant’'s wish to have his/her identity withheld from the
Councillor. The Assessment Sub-committee will decide where the balance lies in the
particular circumstances of each complaint.



Review of initial decision

If the Assessment Sub-committee decides not to take any action on a complaint, the
Complainant has the right to ask for a review of the decision.

The Complainant must ask for a review within 30 days of receiving the Decision
Notice.

The Complainant should lodge the request for the Review together with his/her
reasons for the request. The contact details for lodging the review request are:

The Standards Committee

C/o the Monitoring Officer

South Hams District Council, Follaton House, Plymouth Road, Totnes, Devon, TQ9
SNE

Email: monitoringofficer@southhams.gov.uk

Fax: 01803 861477

The complaint will be reviewed by the Review Sub-committee which has a
completely different membership from the Assessment Sub-committee that made the
original decision.

The Review Sub-committee will carry out a review within two months of the receipt
of the review request.

Within 5 working days of receipt of the request for a review, the Monitoring Officer
will:

» write to the Complainant to acknowledge receipt of the review request

» tell the Councillor (unless confidentiality requested - see above) that a
review request has been received

» inform the parish/town clerk (where relevant)

Review Sub-committee assessment

The Monitoring Officer will provide to the Review Sub-committee:

* The information provided to the Assessment Sub-committee about the
complaint

» The Decision Notice

* Any additional relevant information available since the assessment took
place

The Review Sub-committee will apply the same criteria used for the initial
assessment by the Assessment Sub-committee in deciding whether or not to take
any action on the complaint, and the Review Sub-committee has the same decision
options available to it as the Assessment Sub-committee (see section x above), plus
the option of passing the complaint back to the Assessment Sub-committee.



The Complainant does not have a further right of review on the same complaint. If
further information becomes available after this then a new complaint must be made.

The Review Sub-committee will make one of the follo  wing decisions:

» Complaint referred to the Monitoring Officer for investigation

« Complaint referred to the Standards Board for investigation (for
complex/serious cases)

» Complaint referred to the Monitoring Officer for other action
* No further action to be taken in respect of the complaint

* No further action but pass to Assessment Sub-committee to consider as a
new complaint (e.g. where further information has been provided)

Review or new complaint?

There may be cases where further information is made available in support of a
complaint, which changes its nature or gives rise to a new complaint. In such cases
the Review Sub-committee will consider if it is more appropriate to pass this to the
Assessment Sub-committee to be handled as a new complaint. The Review Sub-
committee will still record a formal decision.

A review may be appropriate if the complaint wishes to challenge that:

* Not enough emphasis has been given to a particular aspect of the
complaint

» There has been failure to follow any published criteria

» There has been an error in the procedure

A Referral to the Assessment Sub-committee as new ¢ omplaint may be
appropriate:

* If more or new information of any significance is available and this
information is not a repeat of the complaint.

Notifications of Review Sub-committee’s Decision

Within 5 working days of the Review Sub-committee’s decision, the Monitoring
Officer will send a Decision Notice to all relevant parties. The Decision Notices are
as for the Assessment Sub-committee (see x above), plus the additional option of
referring back to the Assessment Sub-committee as a new complaint.



Other issues

Public access to meetings and decision making

Assessment and Review Sub-committees will take place in closed meetings i.e. the
public and press are not allowed to attend these meetings. This is because these
meetings may have to consider unfounded and potentially damaging complaints
against councillors which it would not be appropriate to make public.

This means that the Assessment Sub-committee and the Review Sub-committee are
not subject to the following rules:

* Rules regarding notices of meetings
* Rules on the circulation of agenda
» Rules of public access to meetings
* Rules on the validity of proceedings

After an Assessment Sub-committee or Review Sub-committee meeting, the sub-
committee must produce a written summary of the complaint and its decision. The
summary must include the name of the Councillor (unless it is not in the public
interest to do so and/or it would prejudice any subsequent investigation).

Once it has been sent to the Councillor, the summary will be made available for
public inspection at the Council’s offices for six years, and a copy given to any
parish/town council (if relevant).

In cases where the Sub-Committee decides not to give the summary to the
Councillor (usually when a referral has been made), the summary will only be made
available for public inspection (or sent to the parish/town council where relevant)
after it has been sent to the Councillor (usually, this will be at an appropriate point
during the investigation process).Please see paragraph x on notification
requirements.

Records

Documents that relate to complaints that the Assessment Sub-committee have
decided not to investigate will be kept for 12 months.

Other documentation will be kept in accordance with the Council’s records retention
policy.

Papers relating to sub-committee meetings will be kept for 6 years.



Conflicts of interest

(1) Councillors

In accordance with Standards Board Guidance, a member of the Standards
Committee who is involved in any of the following decisions can_be a member of the
(sub-) committee that hears or determines the complaint at the end of the
investigation:

* An initial assessment decision
+ A referral back for another assessment decision
* A review of an assessment decision

However, a member of the Standards Committee who is involved in the assessment
stages of the process (either initially or following a referral back from the Standards
Board or Monitoring Officer) cannot take part in the Review of that decision.

The assessment process must be conducted with impartiality and fairness. There
may be cases where it would not be appropriate for a Standards Committee member
to be involved in the process even if not disqualified from doing so by law (see
below).

(2) Officers

An officer who has previously advised the Councillor or the Complainant should
consider whether s/he should take part in the assessment process.

Officers who take part in the assessment, review or hearing process must not take
part in the investigation of that matter.

The role of any officer who has a conflict of interest in a matter will be undertaken by
another officer.
(3) Personal conflicts

A conflict of interest may arise under the Code of conduct. In such cases the
councillor or officer concerned cannot take part in that particular matter.

Members must not discuss complaints with any one who is not a member of the
committee and discussion between Standards Committee members should only take
place at meetings of the Standards Committee or its subcommittees.



Guidelines

Guidelines as to when a Standards Committee member or officer
should not take part in the assessment, review or h  earing process:

» |f s/he is the Complainant

» If s/he is closely associated with some one who is a Complainant

» S/he is a potential withess or victim relating to a complaint

* The complaint is likely to affect the well-being or financial position of the
member/officer (or of a family member, friend, or someone with whom
s/he has a close association (see Standards Board’s Code of Conduct
Guidance)

* The member/officer is directly or indirectly involved in the case in any
way.

« A family member, friend or close associate of the Standards Committee
member or officer is involved in the case.

» The member or officer has an interest in any matter relating to the case

Complaints about members of more than one authority (“dual-hatted”

councillors)

Councillors who belong to more than one authority may have breached more than
one Code of Conduct, and it is therefore possible that Assessment Sub-committees
of more than one authority may receive a complaint on the same matter.

When a complaint is received about a dual-hatted councillor, the Monitoring Officer
should check whether a similar complaint has been received by the other authority.
Decisions on which Standards Committee should deal with a particular complaint
must be taken by the Standards Committee themselves, following discussion with
each other. The Standards Committee can take advice from the Standards Board on
such issues as necessary.



Role of the Monitoring Officer in relation to this procedure

The Monitoring Officer plays an important role in helping the Standards Committee to
carry out its functions.

Under the Local Government Act 2000 Monitoring Officers are responsible for
investigating allegations and they receive directions to carry out actions other than
investigation from the Standards Committee and/or sub-committees.

The Monitoring Officer is the main adviser to the Standards Committee and sub-

committees (unless she has an interest in the matter which would prevent her from
performing that role independently).

Information to be supplied to the Standards Board

The Monitoring Officer is required to provide complaints information to the Standards
Board for England on a quarterly basis. The information relates to the number and
type of complaints, and the outcome of Assessment and Reviews and Investigations.

Responsibility for variations of this procedure

The Monitoring Officer shall have regard to the advice and guidance given by the
Standards Board from time to time in relation to local investigation issues.

This procedure may be amended from time to time by the Monitoring Officer to take
in to account any changes in law, guidance as to best practice or in the light of
experience.

All variations will be referred to the Standards Committee for approval.

Review of this procedure

The Monitoring Officer will initially review this procedure within x months/after x
complaints have been considered by the Assessment Sub-Committee. The
Procedure will then be reviewed every x years or as otherwise necessary.
Substantial amendments will be approved by the Standards Committee.

Approval of procedure
The Standards Committee approved this procedure on 22 July 2008.

Links to other related procedures and documents

» Constitution

* Monitoring Officer Protocol

* Investigation procedures

» Hearing procedures

* Complaints procedures

*  Ombudsman procedures

* Whistle-Blowing Policy

* Repetitious and Vexatious complaints Procedure
* Complaint Form




Links to websites

Standards Board: www.standardsboard.gov.uk

West Devon Borough Council: www.westdevon.gov.uk
South Hams District Council: www.southhams.gov.uk
Teignbridge District Council: www.teignbridge.gov.uk




